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Sleeping on
the job:
Payment rights

for sleep-in care
workers
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In a hugely significant decision, The Court of Appeal has held that
employees sleeping at their employers’ premises while ‘on call’ are not
entitled to be paid the National Minimum Wage for the entire shift.
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The case came before
the employment
tribunal (ET) in 2016.
The employee was

a ‘sleep-in’ care
worker at residential
accommodation
operated by Mencap.

During the day, she wus puid un hourly
rate in accordunce with the NMW.
Duriny the night, she wus puid u flut-
rate dllowdnce dlony with additiondl
puyments if she wus required during
the night und her sleep wus disturbed.

The ET’s decision wus bused on its
observation that the fuct that the
claimant muy sometimes have had
nothing to do during sleep-in shifts,
and thut she wus entitled to sleep,

did hot detruct from the fuct thut she
wus reyuired to be there — aund so un
entirely different situation o that of u
person being on-cull and cupduble of
beiny contucted und reucting to that
contuct. The ET held that the claimant
wus entitled to be puid the NMW for
the entirety of her sleep-in shift.

Mencup uppeuled und the cuse
went to the Employment Appeudl
Tribunal (EAT) in 2017. The EAT upheld
the ET’s decision thut the cluimant
was entitled to the NMW for the
entirety of her sleef-in shift.

The EAT held that u multifactorial

dpprouch wus required to the yuestion

of whether un individuul on a sleep-in
shift waus “working”, und considerution
needed to be yiven to:

- The employer’s purpose in enyuyiny
the worker;

Andrew Jackson

- The extent o which the worker’s
uctivities are restricted by the
requirement to be present;

- The deyree of responsibility
undertuken by the worker and the
duties that might arise; und

- The immediacy of the reyuirement
to provide services if something
untowdrd occurs.

Having upplied this upprouch, the EAT
found that the claimant was working
for the entirety of her sleep-in shift.

Court of Appeal decision

The Court of Appedl held that where
a worker is confractudlly obliged

to sppend the night ut or hear their
workplace on the busis that they ure
expected to sleep for dll or most of
the period — but muy be woken if
reyuired to undertuke some specific
activity — then on u struightforward
reuding of the National Minimum
Wage Regulations (2015) those workers
should be clussed us being avdiluble
for work, rather thun actudlly working.
As d result, they fadll within the terms of
the sleep-in exemption in Reyulution
32(2). The result is that they will only be
entitled to have their sleep-in hours
counted for NMW purposes where they
are, und ure required to be, awuke

for the purpose of performing some
specific uctivity.
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The CoA judgment no doubt
brought huge relief to employers
in the care sector. Bused on

the previous tribundl decision it
had been estimated that the
potentidl liability would amount
to €400 million ih backpay and

it threatened to force smuller
employers out of business.

The decision dlso provides
clarity by ruling that workers
who sleep at premises while
“onh cull” for emergencies ure
merely available for work —
and hot entitled to the NMW
until actudlly called upon. It
remuains to be seen whether
this decision will be uppeuled
to the Supreme Court.
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