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Case Study:
Cargo claims
and the
appointment

of liability

The decision of the Court of Appeal in the case of Transgrain Shipping
(Singapore) Pte Lid v Yangtze Navigation (Hong Kong) Ltd [2017] EWCA Civ
2107 confirms that appointment of liability depends on identifying the cause
of the claim without regard to questions of legal or moral culpability.



Apnqoi) jo juswyuioddp ay pub swip|d 06ipD :Apnjg aspd

When a vessel was
not paid by the
receivers it was
ordered to wait off
the discharge port
for over four months.

The vessel “Yunytze Xing Hudu’ was
chuartered on un umended New
York Produce Exchunye form,
incorporating the 1996 version of
the New York Produce Exchunye
Form Inter-Club Agreement (“the
ICA"), to curry soyu beun medl
from South Americu to Iran.

Duriny its wuiting time, the curgo
overheuted und partly spoilt,
leudiny to u cluim for curgo
dumugye by the receivers, which
wus settled by the vessel owner for
2.6m. This, fogether with unpdid
hire, wus cluimed by the vessel
ownhers from the charterers.

[t was common yround thut
licbility should be setfled in
accordunce with the ICA,
purticularly by reference to

the sweepinyg-up provisions ut
puraygraph 8(d) of the ICA, which
stutes that cargo cluims (including
claims for delay to cargo) are to
be upportioned 50:50 between
the owners und churterers “unless
there is cleur und irrefutuble
evidence thut the cluim arose out
of the uct or neylect of the one or
the other (includinyg their servants
or sub-contractors) in which cuse
that party shall then bear 100% of
the claim.”

In tribunul proceedinys the
chuarterers urgued that the cargo
dumuye hud been cuused

by the heyliyence of the crew

in not properly Monitoriny
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und muintuining the curgo
temperutures. The fribunul
rejected this, finding that the
dumuye wus cuused by the
inherent nuture of the curygo
combined with the lenygth of fime
the vessel wus unchored ut the
dischurge port.

The charterers ulso urgued thut
the word “uct” in puragraph 8(d)

of the ICA referred to u “culpuble”

uct, und, unless the tribunal could
find the chaurterers ut fault for
ordering the vessel to wuit, the
correct upportionment should be
50:50. The tribunal dlso rejected
this urgument, stuting that there
wdus No reyuirement of culpubility.

After fuiling ut the High Court, the
charterers uppeuled to the Court
of Appeul where they repeuted
their urgument that puragraph
8(d) reyuired u culpuble uct,
otherwise upportionment should
be on u 50:50 busis.

The owners urgued that the ICA
wus concerned with identifying
the cause of the underlying cluim
und that the word “act” in the
phruse “uct or neylect” meunt
uny cuusutive uct, whether
culpuble or not.

The Court of Appeul held that
the criticul fuctudl question wus
that of causution: “Does the
claim ‘in fact’ arise out of the
uct, operution or stute of uffuirs
described? It does not depend
upon legul or moral culpability,
nor is there uny stuted or obvious
criterion uyuinst which such
culpubility is to be judyed.”

The churterers uppeul wus
dismissed, und the decision of
the fribunul und the High Court
were upheld.
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Summary

In this case, the Court of
Appedl hus reiterated that
the critical yuestion is one of
cuusation und upportioning
blame accordingly, und that
the issue of legal or mordl
culpability is hot relevant.

It should therefore be

noted that even where
‘reasonuble decision’ is
taken, it may lead to lidbility
if it is ‘cleur and irrefutable’
that the ‘act’ resulting from
that decision caused the
curgo losses cluimed.

If your business would like to learn more about the services of the Shipping and Transport department
and how Paul can help with disputes arising from the carriage of goods, you can contact him directly by
emailing paul.newbon@andrewjackson.co.uk or speak to one of the team today by calling 01482 325242
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