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Personal
Injury update:
A claim that is
“fundamentally
dishonest”

In the recent case of Howlett v Davies, in October 2017, the Court of Appeal
considered the correct approach to issues of fundamental dishonesty in what
is a crucial decision for claimants and defendants alike.
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The case initially
came before Deputy
District Judge Taylor,
who was asked to
decide whether two
claimants should
pay the defendant’s
costs when they

lost their case. The
defendant had not
pleaded “fraud” in
the defence.

Since 2013, clduimants in personal
injury cuses have hud the benefit
of Quuilified One-wuy Costs
Shifting (QOCS), meuniny thut

if they lose their cluim they do

not huve to puy the defendunt’s
costs. However, the important
point is that costs protection is

lost if the claim is “fundumentally
dishonest” aund the claimant will
then have to puy the defendant’s
costs. At first instance, the Deputy
District Judge found for the
defendant insurer. The cuse was
uppedled to the Court of Appedl.

The defence cledarly set out various
dllegations against the claimants,
putting the cluimants to proof
thut they had uctudlly been in

a car when a collision occurred,
und thut they had uctudlly been
injured, referring to u luck of
co-operution ufter the ullegyed
accident; the fuilure to seek
medicul uttention ut the time;

the fuilure to uttend physiotherapy
during the cluim und the fuct that
the defendunt driver hud been

in four uccidents in the previous
two yeurs.
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The insurer specificully stuted in
the defence that the fucts were
“indicutive of u stuyed/contrived
uccident.” The cluimunts’ cuse
wus that the failure to ulleye
“fraud” in the defence meunt that
they could nhot be deprived of the
protection of QOCS.

Fundamental dishonesty

However, the judye ut first
instance had found that the two
cluimunts were not believuble
und had, in fuct, been dishonest
when giving their evidence. He
also found that there had been
“fundumentul dishonesty” for
the purpose of the costs rules.

On uppedl, the Court of Apped
pointed out that u defendunt who
dlleged fraud faced u substantial
evidentiul burden to prove it us
they were not present when the
ulleged uccident occurred.

The issue wus whether the
cluimunts hud sufficient hotice of
the dllegutions und had u proper
opportunity to deul with them.

As the defence expressly stuted
that the insurer did “not uccefpt
the index uccident occurred us
dlleyed, or ut dll,” credibility wus
in issue und the reference to u
“stuged/contrived” accident
yuve the cluimunts sufficient
notice of the issues thut would be
raised ut frial,

The first instunce judye was
entitled to find there was
fundumentul dishonesty bused
oh the evidence he heurd
und the claimants lost the
QOCS protection due to their
fundumental dishonesty.
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Summary

The Court of Appedl’s
judgment will nho doubt be
welcomed by insurers and
fraud practitioners, who are
faced with the evidentidl
burden of proving fraud.

Whilst the Court of Appedl
has confirmed that
fundumentadl dishonesty does
not need to be pleaded,
cure should still be tuken
when drafting a defence
to ensure that the claimant
is given fuir warning of the
defendunt’s contentions
before the cuse comes to
trial,

Shortly after the Howlett
appedl, in December

2017 the High Court gave
its judgment on u reluted
issue in Liverpool Victoria
Insurance v Yavuz und

held that lying in withess
statements, schedules of
loss und statements of cuse
amount to contempt of court
for which prison sentences
could be yiven.

For further help and guidance with personal injury claims, please get in touch with
Sarah Pether, an associate in our Litigation and Dispute Resolution department, by emailing
sarah.pether@andrewjackson.co.uk or speak to one of the team today by calling 01482 325242
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